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Court of Appeals of the District of Columbia 


No. 4894. 

| 

Camilla H. Lippincott, Plaintiff in Eirror, 

vs, 

i 

Harry H. Kerr. 

j 

. — i ■ 

i 

1 Municipal Court of the District of Columbia. 

No. 164,928. | 

Harry H. Kerr, Plaintiff, 
vs. 

Camilla H. Lippincott, Defendant! 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered that in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

2 Declaration. 

(Filed January 26, 1928.) 

The plaintiff, Harry H. Kerr, sues the defendant, Camilla 
H. Lippincott, for that on or before the 15th day of Octo¬ 
ber, 1927, plaintiff and the defendant entered into a certain 
agreement of lease, in writing, whereby the plaintiff let to 
the defendant premises 2400 Tilden Street, ; Northwest, 
Washington, D. C., for a term of seven months commencing 
the 15th day of October, 1927; and whereby th^ defendant 
agreed to pay to the plaintiff therefor the sum of $1750, in 

1—4894a ! 
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monthly instalments of $250 each, llie first instalment being 
due October 15,1927, and a like payment on the 15th day of 
each succeeding month; that the defendant entered said 
premises on or about the said 15tli day of October, and oc¬ 
cupied the same, under said lease; that the defendant paid 
to the plaintiff the instalments of rent due as aforesaid, on 
or about the 15th day of October and November, 1927; that 
the defendant has attempted to abandon the said premises 
and has not paid the instalments of rent due December 15, 
1927, and January 15, 1928, totaling $500, or any part 
thereof, although requested so to do; wherefore the plaintiff 
brings this suit and claims the full sum of Five Hundred 
Dollars ($500.00), with interest on $350 from December 15, 
1927, and on $250 from January 15, 1928, besides costs of 
this suit. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Plaintiff. 

Particulars of Demand. 

(Filed January 26, 1928.) 

Camilla H. Lippincott to Harry H. Kerr, Dr. 

To rent for premises 2400 Tilden Street Northwest, Wash¬ 
ington, D. C., per lease, as follows: 


December 15, 1927. $250 

January 15, 1928. 250 


$500 

With interest on $250 from December 15, 1927 and interest 
on $250 from January 15, 1927, besides costs of this 
3 suit. 

PEELLE, OGILBY & LESH, 

A. G. NICHOLS, Jr., 

Attorneys for Plaintiff. 

Affidavit of Merit. 

(Filed January 26, 1928.) 

District op Columbia, ss : 

Harry H. Kerr, being first duly sworn, deposes and says 
that he is the plaintiff in the above Entitled cause and that 
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lie has a just cause of action against the defendant, upon 
the following grounds: That on or before the |15th day of 
October, 1927, the plaintiff and the defendant entered into 
a certain agreement of lease, in writing, whereby the plain¬ 
tiff let to the defendant premises 2400 Tilden Street, North¬ 
west, Washington, D. C., for a term of seven ihonths com¬ 
mencing the 15th day of October, 1927; and tvhereby the 
defendant agreed to pay to the plaintiff therejfor the sum 
of $1750, in monthly instalments of $250 each, i the first in¬ 
stalment being due October 15, 1927, and a like payment on 
the 15th day of each succeeding month; that tbe defendant 
entered said premises on or about the said 15th day of 
October, and occupied the same, under said leajse; that the 
defendant paid to the plaintiff the istalments jof rent due 
as aforesand, on or about the 15th days of October and 
November, 1927; that the defendant has attempted to aban¬ 
don the said premises and has not paid the instalments of 
rent due December 15, 1927, and January 15,1$28, totaling 
$500, or any part thereof, although requested s^) to do; and 
that there is justly due and owing to the plaintiff from 
the defendant the full sum of $500, with inteijest on $250 
from December 15,1927, and on $250 from January 15,1928, 
exclusive of all set-offs and just grounds of defense. 

HARRY If. KERR. 

I 

4 Subscribed and sworn to before me tliis 24th day 

of January, 1928. j. 

[seal.] W. G. BADEN, 

Notary Public for the District of Columbia. 

I 

Notary Public, Washington, D. C. 

My Commission expires May 9, 1929. 


Lease. 


This Lease made by and between H. H. Kerrj, lessor, and 
Mrs. Hare Lippincott, lessee, witnesseth, That the lessor 
does hereby let and demise to the lessee, the following de¬ 
scribed premises: 2400 Tilden Street for the term of seven 
months commencing on the 15th day of October, 1927, and 
ending on the 15th day of May, 1928, for the stun of $1750 
Dollars, payable in monthly installments of $250.00 Dollars, 
in advance, at 1744 N St., Washington, D. C., tie first pay- 
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raent to be made on the 15th day of October, 1927, and a 
like sum on the 15th day of each and every month there¬ 
after. 

And the said lessee covenant that she will not carry on 
any business therein (except that of residence) nor sublet 
the said premises or assign this lease in whole or in part 
without the consent in writing of said lessor; that she will 
not use said premises for disorderly or unlawful purposes; 
that she will pay all water rents for said premises during 
for gas and electricity used on the premises, making the 
necessary deposits at the respective offices to secure same; 
that she wil Ipay all water rents for said premises during 
her tenancy thereof; that all repairs rendered necessary by 
the negligence of the lessee shall be paid by the lessee, and 
that she will surrender the same at the expiration of her 
tenancy in good order, ordinary wear and tear and damage 
by the act of God or public enemy excepted. 

5 Provided, that if the lessee shall fail to pay the 

said rent in advance as aforesaid, although there 
should have been no legal or formal demand for the same, or 
shall neglect to pay the water rent or gas bills at the time 
and on the day when the same shall fall due and be payable 
as hereinbefore mentioned, or shall sublet or assign the said 
premises, or carry on any business therein except that of 
residence aforesaid, without the written consent as afore¬ 
said; or shall use the same for any disorderlv or unlawful 
purpose, or break either of the aforesaid covenants, then, 
and in either of said events, this Lease, and all things herein 
contained, shall cease and determine, and shall operate as 
a notice to quit, the thirty days’ notice to quit being hereby 
expressly waived. And the said lessor, his heirs and as¬ 
signs, shall and may proceed to recover possession of said 
premises under and by virtue of the provisions of the Code 
of Law for the District of Columbia, to regulate proceed¬ 
ings in cases between landlord and tenant. 

And it is further provided, That if, under the provisions 
of this lease, a seven days’ summons shall be served, and a 
compromise or settlement shall be made thereupon, it shall 
not constitute a waiver of any covenant herein contained. 
And the said lessee hereby agrees to deliver the premises 
in the same order in which they were received, usual wear 
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and tear, fire and storm excepted, and it is also hereby 
agreed that no waiver of one breach of any covenant herein 
contained shall be construed to waive or in alny manner 
affect the covenants of this Lease. 

And it further provided that the lessee shall make all in¬ 
terior repairs whatever they may be, during tier tenancy 
which becomes necessarv by reason of the carelessness or 
negligence of herself, her family or employees, j 

In testimony whereof, The said parties havje hereunto 
signed their names and affixed their seals, this! — dav of 
-A. D. 192-. 

H. II. KERR. ! [seal.] 

CAMILLA H. LIPPIXCOTT. [seal.] 

6 Affidavit of Defense. I 

(Filed April 13, 1928.) 

District of Columbia, ss : 

Camilla H. Lippincott, being first duly sworn, deposes 
and savs that she is the defendant in the above-entitled 
cause and that she has knowledge of the facts alleged 
herein, and has a good ground of defense to the! plaintiff’s 
action and that he is not entitled to recover therein. 

The defendant admits that on or about the 15th dav of 

* 

October, 1927, the plaintiff and defendant entered into a 
certain agreement of lease whereby the plaintiff let to the 
defendant premises No. 2400 Tilden Street, Northwest, 
Washington, D. C., for a term of seven months, commencing 
the 15tli day of October, 1927; but defendant states and so 
avers that before entering into the said agreement she 
asked the plaintiff’s wife, who was acting as agent for the 
plaintiff in this matter, if the said premises were easily 
heated and had an adequate heating plant, and informed the 
plaintiff’s agent that this was an absolutely essential con¬ 
dition of her renting said premises because she, t|he defend¬ 
ant, had an invalid daughter who must be carefully cared 
for, particularly with reference to a comfortably and ade¬ 
quately heated house; that the plaintiff’s agent informed 
the defendant that the house contained a heating plant by 
which it could be easily and adequately heated and assured 
the defendant there would be not trouble on thjat account 
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whatever, upon which statement the defendant relied in 
leasing- the premises; whereas in fact the said house was 
heated by an oil burner which was inadequate to heat the 
same and which did not and had never operated to heat 
said premises, either reasonably or adequately, all of which 
was known to the plaintiff and to the plaintiff’s agent and 
could not have become known to the defendant by an exami¬ 
nation of said heating plant; that the defendant attempted 

to have the oil burner fixed but was whollv unsuccess- 

* 

7 ful; that the defendant complained constantly to 
the plaintiff concerning the conditions in the premi¬ 
ses as to the heating plant and the plaintiff promised to 
remedy them; that the house was in such condition that ti 
became necessary for the defendant to stuff the cracks 
around thedoors and windows and place thereover surgeons’ 
adhesive plaster in an attempt to keep drafts of cold air 
out; that the defendant remained in the house until about 
the 6th day of December, 1927, at which time the cold and 
drafts had so affected her daughter’s physical condition 
that it was impossible to longer remain there without great 
damage to the health and life of her daughter; that the de¬ 
fendant was induced to enter into the lease aforesaid bv 
the aforesaid representation of the agent of the plaintiff as 
to the adequacy of the heating plant and would not have 
entered into the said lease except upon the assurances of 
the agent of the plaintiff that the heating apparatus of the 
premises was in good condition and amply capable of com¬ 
fortably and adequately heating said house, and that de¬ 
fendant removed from said premises because she believed 
to remain there longer would imperil her own health and 
possibly the life of her daughter. 

CAMILLA H. LIPPINCOTT. 

Subscribed and sworn to before me this 5th dav of April, 
1928. 

[notarial SEAL.] PIIEBE STINE, 

Notary Public. D. C. 
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I 

| 

I 

Letter. 

(December 4,1928.) | 

The Barn 2400 Tilden Street. Dec. 4th. 

My Dear Dr. Kerr : i 

The furnace has not functioned again todayl It is ten 
o’clock and I have been since 7 a. m. trying toj get a man 
here to heat it, with no success up to this lnbur. From 
Thursday A. M. until Friday at 9 P. M. w4 were with- 
8 out heat. Pricilla has a cold on her client. I know 
these details will be annoying to you, but I can as¬ 
sure vou its verv much more so to me. The dining room is 
not habitable and keeps the passage and pantry &nd kitchen 
cold and the draughts are dangerous at this temperature. 
It has been two weeks since vou were here and nothing has 
been done to remedy all this. I am moving into Iowa the 
first minute I can move Priscilla and will turn tfie keys over 
to you at that time. 

Very sincerely vours, 

CAMILLA IT. LIPPlNCOTT. 

Assignment of Errors. 

(Filed December 10, 1928. 

j 

Now comes the defendant in the above-entitlecjl cause and 
assigns as errors the following: 

1. The Court erred in finding that the house of the plain¬ 
tiff was adequately and sufficiently heated to a comfortable 
and proper temperature during the times complained. 

2. The Court erred in finding that the defendant did not 
remove from the house by reason of the alleged lack of heat 
in said premises. 

3. The Court erred in finding the reason which prompted 
the defendant to remove from said house and to escape lia¬ 
bility under her lease with the plaintiff was tile fact that 
her mother’s home was available to her for use and occupa¬ 
tion without payment of any rental charge therefor. 
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4. The Court erred in entering judgment in favor of the 
plaintiff. 

SAM A. SYME, 
Attorney for Defendant. 

Copv served on: 

A. G. NICHOLIS, Jr., 

Attorney for Plaintiff. 

9 In the Municipal Court of the District of Columbia. 

No 164,928. 

Harry H. Kerr, 1744 N. Street N. W., Plaintiff, 


vs. 

Camilla H. Lippincott, c/o Mrs. Frank P. Mitchell, 1719 

19th Street N. W., Defendant. 

Bill of Exceptions. 

Be it remembered that on April 21,1928, this cause came 
on for trial before the Honorable Nathan Cayton, one of 
the Judges of the Municipal Court, and was tried and de¬ 
termined by the Court without the intervention of a jury. 

And thereupon to maintain the issues on his part joined, 
the plaintiff testified that he was at the times hereinafter 
mentioned, the owner of premises known as 2400 Tilden 
Street, N. W., Washington, D. C.; that on the 15th day of 
October, 1927, he entered into a certain agreement of lease, 
in writing, with the defendant, whereby he leased to the de¬ 
fendant the said premises for a term of seven months com¬ 
mencing on the 15th day of October, 1927, whereby the de¬ 
fendant agreed to pay to him therefor the sum of $1,750.00, 
in monthly instalments of $250 each, payable in advance; 
that the defendant entered the premises on or about Octo¬ 
ber 15, 1927; that he received a letter from the defendant 
dated December 4, 1927, stating that she intended to move 
from the premises at her earliest opportunity; that soon 
thereafter, although on which day he did not know, the 
defendant did vacate the premises; that the defendant paid 
the instalments of rent due October 15 and November 
10 15, 1927, but failed and refused to pay the instal¬ 

ments of rent due December 15, 1927, and January 
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[ 

15, 1928, amounting to $500.00, although he requested her 
to do so; that between the time the defendant yacated the 
premises and February 15, 1928, the said premises were 
unoccupied, although the plaintiff had attempted to secure 
another tenant. 

And thereupon to maintain the issues on her part joined, 
the defendant testified that before entering injto the said 
lease the defendant informed the plaintiff’s wife, who was 
acting as his agent in the rental of the said premises, that 
she, the defendant, had an invalid daughter who was under 
the care of a trained nurse and whose physical condition 
made it assential for the heating plant in any dwelling taken 
by the defendant to be adequate to heat such duelling to a 
comfortable and proper temperature; that she specifically 
inquired of the plaintiff’s wife as to the adequacy of the 
heating apparatus within these specific premises; that in 
response to this information and inquiry the plaintiff’s 
wife assured the defendant that the heating apparatus in 
the said premises was adequate to heat comfortably and 
properly all rooms therein except one large bedroom which 
was heated by means of an open fire. 

Defendant further testified that she had no knowledge 
of heating plants but relied upon the representations and 
information made and given her by the plaintiff’k agent and 
that without these representations she would n^t have en¬ 
tered into the lease with the plaintiff. 

The defendant further testified that when the weather 
became cold the heating plant in the said premises refused 
to function properly, the difficulty being the failure of the 
apparatus to start after being automatically cult off. The 
defendant constantly sent for the service department of the 
company which had installed the apparatus, the records of 
which company show eight visits to the sai<jl premises 
within the six weeks they were occupied by the defendant, 
but that the representatives sent by the said company 
11 were unable to make the apparatus continuously func¬ 
tion so as to heat the said premises comfortably or 
sufficiently. That thereafter the trained nurse, who was 
caring for the defendant’s daughter, informed the defend¬ 
ant that it would be exceedingly dangerous to tlie health of 
the defendant’s daughter to remain longer in the premises 
because of the want of sufficient heat; that the defendant 
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notified the plaintiff that she would leave the said premises 
because of the inadequacy of the heating plant as soon as 
she was able to move her daughter, who at that time was 
confined to her bed with bronchitis, and that thereupon the 
defendant did leave the said premises on or about the 4th 
day of December, 1927, although it was very inconvenient 
for her to do so. The defendant further testified that her 
only reason for leaving the leased premises was the totally 
inadequate heating plant therein. 

The Court thereupon interrogated the defendant at some 
length regarding the heating plant in said house, the num¬ 
ber of visits made by the representative of the oil burner 
company, the nature and extent of her complaints as to the 
alleged lack of heat in the house, and likewise inquired of 
the defendant the place she had removed upon leaving the 
house of the plaintiff, to which the defendant replied that 
she had taken up her residence in the home of her mother, 
which is located at 1719 19th Street; that her mother was 
going to leave town shortly, that she had no arrangement 
with her mother as to the payment of rent and did not in 
fact pay her mother any rent for the use and occupation of 
the said house; that her mother’s house was always avail¬ 
able for her use and occupation. 

And thereupon further to maintain the issues joined on 
her part, the defendant produced as a witness Miss Condon, 
who testified that she was a graduate nurse engaged by the 
defendant to care for the defendant’s daughter and was in 
the employ of the defendant at the time of the lease here in 
question; that the said premises were never continuously 
heated to a comfortable and adequate temperature, but that 
on the contrary as soon as the weather became cold the 
premises were in an exceedingly chilly and unhealthy 
12 condition; that the defendant’s daughter became ill 
with bronchitis the latter part of November and that 
she (the witness) advised the defendant that it would be 
exceedingly dangerous to the health of the defendant’s 
daughter to longer remain in the said premises; that as 
soon as the witness considered the physical condition of the 
defendant’s daughter to warrant it, the defendant’s daugh¬ 
ter was moved from the said premises and the defendant 

followed shortlv thereafter. 

* 
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In rebuttal, the plain (iff testified that he had not lived 
in the premises during the winter months since the installa¬ 
tion of the present oil burner; that he had not received any 
complaints as to the inadequacy of the oil burnqr from the 
only other tenant who had occupied the said premises since 
the installation of the present oil burner; that the said for¬ 
mer tenant had occupied the premises for two winters im¬ 
mediately preceding the defendant’s term; nor had he re¬ 
ceived from any source am* intimation that the oil burner 
would not adequately heat the premises; that t|he present 
oil burner was installed upon the advice of experts and was 
overhauled, not because it had failed to operate properly, 
but under a regular service contract, shortly before the de¬ 
fendant leased the premises. 

In further rebuttal, the plaintiff produced a4 a witness 
his wife, Mrs. Harry H. Kerr, who testified that she had not 
received any complaints as to the inadequacy of ^he present 
oil burner from the only other tenant who had occupied the 
premises since the installation of the present oil burner, 
nor had she received from any source any intimation that 
the oil burner would not adequately heat the premises. 

In further rebuttal, the plaintiff produced as a witness 
Mr. William. C. Lauritzen, who testified that he was the 
President and General Manager of the Companjy which in¬ 
stalled the present oil burner; that he had personally ex¬ 
amined the burner several times during the defendant’s 
occupancy of the premises and that it was not in any way 
defective and was, in his opinion, adequate tlo heat the 
premises comfortably; that the complaints received 
13 from the defendant were not more numerous or of 
any different nature from those received from other 
patrons of the company; that each time the defendant com¬ 
plained about the oil burner, a mechanic was immediately 
sent to the premises who in each case was successful in 
remedying the trouble and in starting the burnef. 

On cross examination said witness testified that possibly 
the ignition of the said oil burner had been somewhat more 
troublesome than was customary with that type of ignition. 

i 

The foregoing is the substance of all the testimony ad¬ 
duced by the plaintiff and by the defendant in support of 
the issues by them respectively joined. 

I 

I 

! 
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Therefore, on the 11th day of May, 1928, the Court found 
as follows: 

1. That the house of the plaintiff was adequately and 
sufficiently heated to a comfortable and proper temperature 
during’ the times complained of. 

2. That the defendant did not remove from the house by 
reason of the alleged lack of heat in said premises. 

3. That the reason which prompted the defendant to re¬ 
move from said house and to escape liability under her 
lease with the plaintiff, was the fact that her mother’s home 
was available to her for use and occupation without pay¬ 
ment of any rental charge therefor. 

Thereupon the Court entered a general finding in favor of 
the plaintiff in the sum of $500.00, with interest as claimed. 

Whereupon the defendant then and there, by her counsel, 
Sam A. Syme, noted an exception to the findings as being 
contrarv to the evidence and matters of law contained 
therein and gave notice of her intention of applying to the 
Court of Appeals of the District of Columbia for a writ of 
error. 

Comes now the defendant, by her attorney, and prays the 
Court to sign this Bill of Exceptions, and the same is signed 
and settled this 10th dav of December, 1928 now for then 
and made a part of the record of this cause. 

NATHAN CAYTON, 

Judge. 

[Endorsed:] No. 164,928. Harry H. Kerr vs. Camilla 
H. Lippincott. Bill of exceptions. Syme & Syme. 

14 Filed Jun. 4, 1928, Municipal Court, District of Co¬ 
lumbia. 

United States of America, ss : 

The President of the United States to the Honorable 

Nathan Cayton, Judge of the Municipal Court of the Dis¬ 
trict of Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Mu¬ 
nicipal Court, before you, between Harry H. Kerr, Plaintiff, 
and Camilla H. Lippincott, Defendant, No. 164,928, a mani- 
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I 

fest error hath happened, to the great damage jof the said 
Defendant, as by her complaint appears. We bging willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be herein -given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington; within 20 
days from the setting of the bill of exception^, or within 
such additional time after the expiration of the 120 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. j 

Witness the Honorable George E. Martin, Cljiief Justice 
of the said Court of Appeals, the 4th day of June, in the 
year of our Lord one thousand nine hundred and twenty- 
eight. 

[seal.] HENRY W. HODGES[ 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by ! 

CHARLES H. ROBB, | 

Associate Justice of the Court of 

Appeals of the District of Coluinhia. 

i 

[Endorsed:] Filed June 4, 1928. Municipal Court, Dis¬ 
trict of Columbia. 

15 Designation of Record. 

(Filed December 10, 1928.) 

i 

Now comes the defendant and designates th|e following 
as constituting the record on appeal: 

1. Copy of declaration, particulars of demand and affi¬ 
davit of merit; 

2. Copy of lease; 

3. Copy of affidavit of defense; 


i 

i 
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4. Copy of Letter of December 4, 1927; 

5. Copy of bill of exceptions; 

6. Copy of assignment of errors; 

7. This designation. 

SAM A. SYME, 
Attorney for Defendant. 

Copy to A. G. Nichols, Jr., attorney for plaintiff. 

16 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 16, both inclusive, to be a true and correct 
transcript of record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No: 164928', wherein Harry H. Kerr, is 
plaintiff and Camilla II. Lippincott is defendant, as the 
same that remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
afi&x the seal of said court, at the City of Washington, in 
said District, this 27th day of December, 1928. 

[seal.] BLANCHE NEFF, 

Clerk. 

Endorsed, on cover: District of Columbia Municipal 
Court. No. 4894. Camilla H. Lippincott, plaintiff in error, 
vs. Harry H. Kerr. Court of Appeals, District of Colum¬ 
bia. Filed Dec. 27,1928. Henry W. Hodges, Clerk. 
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